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P-R-O0-C-E-E-D-I-N-G-S
Time: 9:39 a.m.

CHAIRPERSON GRIFFIS: Good morning, ladies
and gentlemen. I call to order the Public Meeting of
September 9, 2003, of the Board of Zoning Adjustment
for the District of Columbia.

I welcome the Board back after a brief
respite where we caught up on our own jobs and family

life, but we are back in business.

Let me first, before we call the case to
be decided this morning, ask everyone present today
for their patience. We are going to juggle the
schedule, based on the fact that we had several
Commissioners that are on differing cases, of which
their schedule being on Capitol Hill and elsewhere
will need to be accommodated so that we can have full
participation.

So to that, let me say we will first go to
the Coles house addition, which is Application 17045
Mr. Moy will announce that briefly. We are going to
require a brief recess after that, and then we will
come back to pick up and address several remand cases
that we have before us.

We will go to McAdam's house addition,

which is 17039, and I believe we will then go to the
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Howard University, 17035. Lastly, for the morning, we
will go to 16998, which is the appeal of ANC-5B.

I hope that we will be very expeditious,
but we do have quite a bit to cover this morning.
With that, Mr. Moy -- Well, go ahead.

MR. MOY : Yes. Good morning, Mr.
Chairman, members of the Board.

The first application for decision is
Application Number 17045 of Neavelle A. Coles,
pursuant to 11 DCMR 3103.2, for a variance from the
lot occupancy requirements under Section 403, a
variance form the open court requirements under
Section 406, and a variance from the nonconforming
structure requirements under subsection 2001.3 to
construct a two-story addition to an existing single
family swelling in the R-4 District at premises 1215 E
Street, N.E. in Square 1008, Lot 188.

On July 29, 2003, the Board completed
hearing the application and scheduled its decision for
September 9, 2003. For 1its decision the Board
requested additional information from the Applicant.

Essentially, the Board requested that the
Applicant restate and address the test for the
requested variance. The information had a due date of

September 1. The Applicant filed a submission on
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September 8, and that document is in vyour case
folders.

That completes my briefing, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you, Mr. Moy.
Let me also say good morning to Mr. May, representing
the Zoning Commission, and the Vice Chair of the
Board, of course, Mr. Etherly, and joining on the
Board with us today is Ms. Miller. The representative
from the National Capital Planning Commission was not
present for this case, and will not be part of the
deliberation, but I know you have --

COMMISSIONER MAY: Mr. Chairman, vyes.
Thank you. I would like to state for the record that
I have read the record on this case, and I am prepared
to participate in the discussion this morning.

CHAIRPERSON GRIFFIS: Thank you very much.
Appreciate that, let's go -- As Mr. Moy had
indicated, we had left the record open for the
Applicant to submit, and in fact, it was fairly broad
opening the record, but specifically to restate and
clarify the test for uniqueness, the practical
difficulty, and how this would not tend to impair the
integrity of the zoning plan.

It is to my knowledge that we received a

letter September 8 which spoke to one alternative, and
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that is to remove, 1in quotes, "one foot" from the
existing carriage house. I think that completes all
the submissions for our understanding, and I would
like to jump right into this.

First of all, this application didn't seem
to me to be as complicated as it has become. On face,
it is not something out of the ordinary that we see,
especially with existing structures and townhouse
structures and rowhouses. The interesting aspect of
this is that there is also a carriage house, of which
we had testimony in the record there were originally
three on the square.

The difficulty comes in, for me, the order
and the process of why we are looking at or being put
in front of us the possibility that the carriage house
should have to be removed, although it was anticipated
to be removed in the original permit documents, which
is how they were able to come into the lot occupancy
for the addition.

If we look at, in fact, the variance test
for the addition to allow the lot occupancy, which is
upwards of 80 percent, we clearly have to go to
uniqueness, practical difficulty, and impact. I think
there is some aspect of uniqueness to this. I am not

sure of its strength, but as I have deliberated on
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this, there was an existing porch and semi-enclosed
screened area. Also, in terms of the carriage house,
the 1lot occupancy, obviously, is unique from those
directly adjacent.

That being said, the practical difficulty,
if the relief is not granted for the construction and
creation of this addition, is wvery weak. Part of,
actually, the actual submission talks about the
practical difficulty would be that the Applicant and
current property owner would not be able to create a
townhouse in Capitol Hill that would consistent with
current market expectations.

What is dramatic to me in that statement
is, first of all, this isn't the smallest house in
Capitol Hill. Secondly, it was purchased. So I am
not sure what market or what availability they are
looking at in terms of making this equal with others
in the area.

I do not believe that, although it wasn't
-- there were no specifics in terms of addressing the
third test in the variance case, and that is it would
consistent with the general intent and purpose of the
zone plan and map. It just states that it would be.

I do believe that there isn't evidence in

the record that indicates that it wouldn't, but I
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think that this tends to fail the variance test in its
practical difficulty. But let me hear from others on
this. Ms. Miller.

MEMBER MILLER: I tend to view this case a
little bit differently. Even though I agree that the
practical difficulties test is weak, I don't think it
has to be particularly strong in a case where we are
talking about one foot or one percent increase in the
lot occupancy that existed before.

I think, when we talk about uniqueness, it
is clear that this house has a carriage house on it.
It is one of a few remaining in the area. It is not
the only one. While it hasn't been designated as an
historic landmark, it is unique to that area.

We do have a Court of Appeals case. It is

Gilmotton wv. BZA, a 1990 case in which they talked

about looking at practical difficulties where the
increase for the variance is negligible, and they were
talking about, I think, a one-foot increase in a
parking space. I think that that is analogous to this
case.

CHATIRPERSON GRIFFIS: Was that one of the
cases cited by the Applicant?

MEMBER MILLER: I'm not sure, but we are

certainly guided by it.
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CHATIRPERSON GRIFFIS: I was just wondering
if anyone else has reviewed it or the Applicant had
opportunity to review it. Okay.

MEMBER MILLER: They talk about whether
the request for wvariances were diminimus in nature.
The space 1s almost negligible, especially whereas
here the Board determined that the grant of the
variance would not harm the public.

I think that is our third test, whether
the wvariance will not harm the public or impair the
zone plan. I think, in this case, we have had a lot
of -- We have had support from the neighborhood saying
that the carriage house 1is historic, and it is
beneficial to the public.

Actually, Office of Planning has said --
when they were evaluating the special exception
provision, said that the proposed changes will not
tend to affect adversely the wuse of neighboring
properties and is in harmony with the general purpose
and intent of the zoning regulations.

So I think for a diminimus change 1like
this from the preexisting state, I would be in favor
of granting the wvariance.

CHAIRPERSON GRIFFIS: Okay. Let me just

state also, when you do address the open court, and I
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think any of us can do that at anytime, but let me see
if I follow you, Ms. Miller. You are saying just
based -- or based on the diminimus, it meets the third
test, but where is the practical difficulty?

MEMBER MILLER: What I'm saying is I read
this court as -- the court decision as saying, when
you are looking at practical difficulty test, it 1is
not as high a standard when you are talking about a
diminimus situation.

CHAIRPERSON GRIFFIS: Okay. So what 1is
the small standard for this one?

MEMBER MILLER: Do we see any practical
difficulties?

CHAIRPERSON GRIFFIS: Yes.

MEMBER MILLER: Okay. Well, I want to
backtrack also, because the practical difficulty is
somewhat related to the history, because they already
built the property, and I understand we may have to
look at that, without that in mind. But in this case,
we also have a letter that we received today stating
that they were going to shave one foot off the
carriage house, in which case they wouldn't even be in
that one-foot excess.

CHAIRPERSON GRIFFIS: Okay. Mr. May?

COMMISSIONER MAY: Yes. I would like to
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address the issue of this being a diminimus increase,
because I don't regard it that way. While it is -- it
may be considered diminimus compared to the previous
nonconforming lot occupancy, that -- I mean, the mere
fact that that original 1lot occupancy was not
conforming, I think, makes this a significant change.

We are talking about a proposed 1lot
occupancy of 80 percent, which is clearly above the 70
percent that could be granted by special exception,
and clearly above the 60 percent which is the normal
standard.

This case 1is a great concern, because
essentially the permit was granted on the basis that
the addition was matter of right, if you took out the
carriage house, and while there may have been some
issue with the open court, even with that application,
at least on the face of it, in terms of lot occupancy
and improvement to a nonconforming structure, it could
have been done essentially that way as matter of right
or matter of right with the exception of the court.

To come back after this is built and say,
oh, gosh, the carriage house is really historic, we'd
like to keep it or it's an important aspect of the
uniqueness, well, those are the things that should be

addressed up front, and they weren't and, because of
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the path that was taken, we essentially have a
building that was nonconforming. Then the area of the
nonconformance was torn off. So it was conforming,
and now it's been made nonconforming again.

It seems to me that the Applicant has two
options. They could take out the carriage house or
they can take off the addition to make it conforming
again. There 1isn't a compelling case in this
circumstance, I think, for the variance to be granted.

I also -- Well, I guess I'll just leave it
at that. I think, you know, in terms of the -- Let me
go ahead and address the open court, where I guess I
am a little bit confused based on the OP report which
refers to the open court as a special exception, not a
variance. But we advertise it as a variance.

Is it clear that this is a special
exception to the open court requirement or is it clear
that it is a wvariance?

CHAIRPERSON GRIFFIS: I thought it was
clear that it was a variance.

COMMISSIONER MAY: Oh, okay. All right.
That's fine. I just wanted to make that -- get that
clear, because again the OP report referred to the
open court issue as a special exception. I'm not sure

how that was.
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CHATRPERSON GRIFFIS: Yes, and I believe
it was advertised for two variances.

COMMISSIONER MAY: Oh, it definitely was.

It was simply advertised as variances all the way
across the board.

CHATIRPERSON GRIFFIS: It couldn't come in
under special exception, based on the existing 1lot
occupancy at 70.

COMMISSIONER MAY: Right. Well, okay.

Then the last one: When it comes to the
open court, given the existing condition, given the
narrowness of the lot and the practical difficulty
that would come from trying to build a court that is
compliant, that would be -- there just would be no
sense in building anything on. So that, in fact,
because of the narrowness of the lot, there is that
uniqueness, and there is that practical difficulty.

So the wvariance for the open court, I
think, is certainly more easily granted. In terms of
the third test, I don't think that there is any issue
with that, again in terms of for the open court, but
in terms of lot occupancy it is clear to me that it is
not diminimus and that there 1is not sufficient
practical difficulty to warrant granting that

variance.
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CHATRPERSON GRIFFIS: Okay. Others? Is
there a motion then, if we take these two -- or 1is
there a motion?

COMMISSIONER MAY: Do you want to try to
address the different variances separately?

CHAIRPERSON GRIFFIS: I think that would
be fine and appropriate in this case.

COMMISSIONER MAY: Okay. So then I would
move approval of the variance of -- let's see, the
right citation -- a wvariance -- I'm reading the OP
report which is not --

CHAIRPERSON GRIFFIS: >From the open court
requirements under Section 4067

COMMISSTIONER MAY: Thank you very much.
Yes, that's what I move.

CHAIRPERSON GRIFFIS: Is there a second?

MEMBER MILLER: Second.

CHAIRPERSON GRIFFIS: The motion is before
us and seconded. Is there further discussion? Then I
would ask for all in favor of the motion signify by
saying Aye. And opposed? Mr. Moy, 1f you wouldn't
mind recording the vote on that first motion.

MR. MOY: Staff would record the vote in
the first motion as four-zero-one to approve the

motion. That is the Chair, Mr. Etherly, Ms. Miller
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and Mr. May. One 1is the member not -- representing
the case, not voting.

CHATIRPERSON GRIFFIS: Then on the matter
of the wvariance from the lot occupancy, is there
further discussion or a motion for action?

COMMISSIONER MAY: I would 1like to --
Well, I would move that we would deny it, but for the
sake of -- Well, I would move denial. Do you want to
raise an issue with that?

MEMBER MILLER: I would move for granting
the variance from the lot occupancy. Then I think we
would have a cleaner vote on that.

COMMISSIONER MAY: That's fine.

MEMBER MILLER: Okay.

CHAIRPERSON GRIFFIS: The motion in the
affirmative then to grant the variance for lot
occupancy, which is the regquirements under Section
403, for the premises of 1215 E Street, N.E. Is there
a second? I will second the motion.

The motion is to restate to approve the
variance for the 1lot occupancy requirements under
Section 403. An affirmative motion is before us, and
has been seconded.

Let me say that I think, and I have noted,

concern -- I have it myself -- of not -- of negatively
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impacting the carriage house. I think we all look at
that as a very important structures, once they exist.

It is, frankly, too bad that our zoning
regulations don't allow those things, but that's what
we have in front of us, and that is what guides us.
Outside of what we personally believe should happen,
the regulations are what we are here to review and
approve relief from, and the direct ones in that test
is clearly laid out for us, and we ask every applicant
to prove those.

With that, I will turn to others for
further discussion, i1f there is any need. Not noting
any requests for further discussion, I would ask for
those in favor of the motion to approve the variance
of lot occupancy, signify by saying Aye. And opposed?

And abstaining? Mr. Moy, would you mind recording
the vote?

MR. MOY: The staff would zrecord the
motion to grant the variance for lot occupancy as 1-3-
1, one to grant a motion from Ms. Miller; three
opposed, Mr. Etherly, Mr. Griffith and Mr. May; and
the one member representing the case not voting.

CHAIRPERSON GRIFFIS: Very well. Thank
you very much. Is there any other business under that

application at this time?
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COMMISSIONER MAY: I think that in past
cases where there has been a motion to approve and it
fails, that there needs to be a motion to deny as
well. Is that right?

CHATIRPERSON GRIFFIS: Yes. Is there a
motion?

COMMISSIONER MAY: So then I would move
that we deny the wvariance from 1lot occupancy
requirements under Section  403. Do we vote
specifically on the nonconforming requirements or is
that rolled into that?

CHAIRPERSON GRIFFIS: It would be my
assumption that that would be part and parcel of each
of the variants that we took up.

COMMISSIONER MAY: Right. So it 1is
implicit in those votes?

CHATRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON ETHERLY: Seconded, Mr.
Chair.

CHAIRPERSON GRIFFIS: Thank you. We now
have a motion to deny the request for variance relief
from the lot occupancy. It has been seconded. Is
there further discussion? I would ask for all those
in favor of the motion to deny, signify by saying Aye.

And opposed?
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MR. MOY: Staff would record the motion to
deny the wvariance for lot occupancy as 3-1-1, motion
by Mr. May, seconded by Mr. Etherly, and Ms. Miller
voting to oppose, and a member of the Board
representing the case not voting.

CHAIRPERSON GRIFFIS: Good. Thank vyou,
Mr. Moy, and again I will restate. I would appreciate
everyone's patience to say we are going to need about
20 minutes. I will update you if it is longer than
that. I don't anticipate that it will. Then we will
come Dback and resume our deliberations in Public
Meeting.

(Whereupon, the foregoing matter went off
the record at 10:01 a.m. and went back on the record
at 10:26 a.m.)

CHAIRPERSON GRIFFIS: Let's resume the
Public Meeting of September 9, 2003, of the Board of
Zoning Adjustment. I am Geoff Griffith, Chairperson.

Mr. Moy, when you are ready, if you would
announce the next case for our deliberation.

MR. MOY: Yes. Thank you, Mr. Chairman.
The next item for decision is the remand from the
District of Columbia Court of Appeals. This is the
remand of Appeal of Application 15708, NBC.

This was an application pursuant to 11

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

DCMR 3108.1 for a special exception under Section 211
to modify a condition of the Board's previous order
Number 13554 to continue to operate a commercial
broadcasting tower in an R-1-B District at premises
4001 Nebraska Avenue, N.W., in Square 1722, Lot 1.

Hearing dates were scheduled at December -
- or on, rather, December 23, 1992, and December 16,
1992, decision dates of January 6 and February 3 of
1993.

The Board should note that the staff is
still researching the remand order from the Court of
Appeals, and that essentially completes my briefing,
Mr. Chairman.

CHATIRPERSON GRIFFIS: Good, thank you very
much. I think the critical piece, obviously, is the
last thing that you have stated, as this has been
remanded back to us. We would obviously need the
remand order before we could have final deliberation
on this. Without the remand order, the record is not
complete and, therefore, none of us having originally
served on this could engage in deliberation.

So I would postpone the decision on this
case 15136 until the remand order is evidenced in the
record and delivered to the Board. Are there any

questions from the Board?
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Mr. Moy, is that appropriate? Any other
actions on this?

MR. MOY: No, that's appropriate, Mr.
Chairman.

CHATRPERSON GRIFFIS: Good, thank vyou.
The next case.

MR. MOY: The next case is also a remand
of consolidation of two appeal cases by remand from
the District of Columbia Court of Appeals, Appeals
15129, Woodland-Normanstone Neighborhood Association,
and Appeal Number 15136, Advisory  Neighborhood
Commission 3C.

The first appeal, 15129, is of Richard B.
Nettler on behalf of the Woodland-Normanstone
Neighborhood Association pursuant to 3200.2 and 3105.1
from the decision of Hampton Cross, Administrator, and
Joseph Bottner, Zoning Administrator, Building and
Land Regulation Administration, made on April 1989 to
the effect that development of Lots 37 and 38 in
Square 2140 comply with the zoning regulations for the
construction of single family dwellings in an R-1-A
district at premises 2804 and 2808 Woodland Drive,
N.W., Square 2140, Lots 37 and 38.

The description of Appeal Number 15136 is

of Phil Mendelson on behalf of Advisory Neighborhood
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Commission 3-C pursuant to 3200.2 and 3105.1 from the
decision of the Zoning Administrator, Joseph Bottner,
and the Department of Consumer and Regulatory Affairs
made on June 17, 1988, and subsequently to the effect
that the subdivision and development of former Lot 33
into seven new lots <complies with the zoning
regulations for the construction of single family
dwellings in an R-1-A district at premises 2805 and
2815 Normanstone Drive, 2804 and 2808 Woodland Drive,
and 2600, 2610 and 2620 Rock Creek Drive, N.W.. That
is in Square 2140, Lots 37, 38, 41, 42, 43, 45 and 46.

The hearing dates on this appeal was on
September 27, 1989, and October 4, 1989. The decision
was made on December 6, 1989.

Essentially, that completes my briefing,
Mr. Chairman, unless the Board has any other
questions.

CHAIRPERSON GRIFFIS: Thank you, Mr. Moy.
Although lengthy, it seems -- it may seem that we
have everything involved in this case also. However,
I am under the understanding that the full record is
also not available to us at this time.

Specifically, there are transcripts that
are missing, and they are being investigated to try

and find. Is that correct, Mr. Moy?
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MR. MOY: That is correct, Mr. Chairman.
Clearly, if we are to take up the issue of the remand
and, depending on where the first several issues go,
we would obviously need that to begin any deliberation
on it.

Are there any questions from the Board?

The one issue that is, I believe, properly
decided by the Board, and I would like to put it in
the public record, is the withdrawal of the
Agsociation that was one of the participants in the
appeal of 15129 and 15136 in that frame.

They were consolidated in appeals by this
Board when it was heard, and there now has come to us
a request for action. I will note for the public
record in Executive Session that the BZA did take this
issue up, did have a motion to sever the appeal and
dismiss the Association's appeal.

Mr. Moy, do you have record of that vote?

MR. MOY: Yes, sir. Staff has recorded
that vote.

CHATRPERSON GRIFFIS: Good. I believe it
was recorded as unanimous in Executive Session. So we
can enter the order severing and dismissing the
Association's appeal.

Are there any other issues 1in the
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Normanstone remand case for us today?

MR. MOY: Staff has no other issues on
these remands this morning, sir.

CHAIRPERSON GRIFFIS: Very well. I think
an important point to talk about these as we are now
finding a new date is we will set that date once we
have all of the record complete for each. This 1is
something that has dragged on for sometime. I can say
individually that I have seen these on our schedule
since I have been on the Board, although that hasn't
been very long. They seem to be dragging on.

I will give those on this Board and also
those that are interested in these cases the assurance
and the guaranty that we will not lose track of this,
and we are, and have been, looking for the full record
so that this Board might be able to take action on it.

I will note also with some specificity in
terms of the Normanstone, the file and the record that
I have -- and I know the other Board members -- of

which I did spend very late nights in August reading

the entire thing, although it is not complete -- One
of the -- I believe in reading the transcripts, the
partial transcripts, that there must be other

documents, plans, architectural documents, associated

with this case, and I would hope that there were. So
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we are also investigating finding those as to
completing the record.

If there is nothing else then, Mr. Moy, we
can move on to the next case for our deliberation in
Public Meeting.

MR. MOY: Yes, sir. In that event, the
next item is Application Number 17039 of Mr. and Mrs.
John McAdams, pursuant to 11 DCMR 3103.2, for a
variance from the building height and story
limitations under Section 400, and a variance from the
gross floor area restrictions of the Wesley Heights
Overlay District under subsection 1543.3, to allow the
attic dormers and additional GFA, gross floor area, of
an existing single family detached dwelling to remain
in the WHOD/R-1-B District at premises 2708 44th
Street, N.W. That is in Square 1340, Lot 35.

On July 22, 2003, the Board completed
hearing the application, and requested that the
Applicant submit additional information by August 22,
2003. The Board scheduled its decision for September
9, 2003.

The Board requested the Applicant restate
the requested zoning relief for an area variance and
address issues of estoppel and laches. In addition.

the Applicant requested to provide -- was requested to
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provide a chronology of events regarding the subject
property and any information supporting the
Applicant's case.

This was submitted on August 22nd, and
that 1is in your case folder as Exhibit 41. That
completes my briefing, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you very much,
Mr. Moy. It seems like we set for decisions all the
cumbersome cases for this morning. However, we have
this before us.

This 1is, as the Board will recall, guite
frankly, a fairly wunique, 1if not hopefully one and
only, case in this regard. As Mr. Moy has indicated,
this is for the variance of the Wesley Heights Overlay
requirements, and there is some peculiar history with
this in terms of the purchase, and the actual
applicants that are before us are the current owners
of this property.

The property was developed. The owners,
obviously, have occupied it. The testimony in the
record is complete with the fact of the matter that
they were unaware that there may well have been issues
regarding zoning with the new house that was developed
on this property.

I believe that we, obviously, are still in
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a variance case and, therefore, need to go to the test
of the variance, and that is to the uniqueness, to the
practical difficulty, and also whether this would tend
not to negatively impact and impair the intent and
integrity of the zone plan.

Going to the uniqueness, to begin with,
again also not unique to this case, although we always
hate to see it on the Board, is to be looking at a
constructed project and trying to view it as if it was
not or not in existence and view it in that kind of
freshness.

There has been submitted into the record
several unigque aspects to this case. One 1is the
dramatic slope of the site itself, which creates the
necessity and the non-alley access to the house -- it
creates the necessity to put loading through the front
which, obviously, means carving out a section of the
site to access that.

I think it 1is not out of the Board's
jurisdiction to look at the part of the uniqueness
also as the history of this. Again, going to -- and
the record is full with the chronology of what was
happening in terms of correspondence for the developer
and the city, DCRA, unbeknownst to the owners

themselves until well after the purchase and occupancy
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of the house.

I do not believe that there was a glimpse
or shred of evidence in the record that said that
somehow the owners may have known or should have known
and, therefore, could Dbe held in many respects
responsible for perhaps a compliance order or any sort
of action from the District.

The owners came in, in a unique situation
specific to this property, with looking at a piece of
property that was newly developed. It was on the
market. They had loocked at several other places.
They put a contract on this and purchased it, and then
went to occupy it.

The practical difficulty would come in now
and currently having to go back after the purchase of
this property, which was based on what they obviously
walked through and saw, to bring it into compliance
would be to -- would, in fact, in my mind create a
practical difficulty on how they might bring it into
compliance.

I think there are several aspects that
they could. Obviously, the most dramatic would be to
remove the dormers or possibly large portions of the
top level of this or the attic level.

The other that's been discussed -- and in
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my opinion, in terms of the use of just creating an
attic for storage and not using it -- seems to defy
common sense, unless we thought that inspectors might
be walking through and verifying that there is no
drywall or no fun being happened at that top level and
nobody looking out the dormers, that they are only
aesthetic.

So I am not compelled to go i1in that
direction, but rather feel fairly firmly that out of
the uniqueness of its history and also its site, it
has created practical difficulties in terms of -- in
terms of practical difficulties, if relief was not
granted.

In terms of the 1last test, whether it
would impair the surrounding area: The Wesley Heights
Overlay is a very strong, I think, fairly well written
overlay in the District, and it evidences in wvery
important aspects that the community had a huge
participation in terms of drafting and moving forward.

I know, of course, you know, Office of
Planning and this Office was helpful in that regard.
However, 1in this case when we look at whether this
would on face, and it's specific to this property,
would impair the surrounding area, we have numerous

testimony and petitions from the neighbors indicating
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that they would not find it harmful.

I bring that up only -- and I should note
that this is, obviously, not a popularity contest. If
we had neighbors that were in opposition, then in fact
we would deny or that would move us, but rather the
fact -- and I find it wvery informative when neighbors
participate in cases, because they can evidence issues
that will not necessarily come 1in, in the record
itself -- that they have not evidenced that this would
be an impairment.

I also look to the comparisons of adjacent
homes that were in existence, and this is not out of
the realm of massing for the adjacent properties and,
therefore, do not find any evidence that it would
impair the intent or integrity of the zone plan and
map .

That's my summation. If others have
additional information, deliberation, I would gladly
hear. Mr. Zaidain?

MEMBER ZAIDAIN: Well, I think one of the
interesting issues that I always struggle with when
this is before us is the nature of stories wversus
feet. If I am understanding correctly, this house is
still within the regulations in terms of height, but

it violates the provision of stories. I at times
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struggle with the impact of differentiating between
the two when it comes to actual characteristics of
property and development.

My opinion differs somewhat from the
Chair. In reading the submissions and in going back
through the testimony, I don't believe that the case
was made for unique circumstances or practical
difficulty arising out of the land. I think a lot of
the characteristics that were cited would relate to
the siting of the building and the location of
building footprints but not for the issue of an
additional story.

So I really struggled in working through

those claims. So the remaining issue 1s the
unfortunate -- and they are indeed unfortunate and
peculiar -- and unique circumstances to the history.

While I appreciate these circumstances, I am not of
the opinion that it is the sole basis for granting of
a variance.
I hope that there is some other relief or
venue perhaps that that type of issue could be
raised. However, I do not support the granting of a
variance based on that particular issue, and those
being of circumstantial -- I think we are kind of

walking down a slippery slope when it comes to those
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types of situations.

So in my deliberation I relied strictly on
the evidence presented in regard to the issues arising
out of the 1land, and I was not persuaded by those
arguments. So that's my position, Mr. Chair.

CHAIRPERSON GRIFFIS: Thank vyou, Mr.
Zaidain. Ms. Millerv?

MEMBER MILLER: I concur wholeheartedly
with the Chairman's analysis of the variance in this
case, and I would only add that I rely on the case law
that was cited by the Applicant: Number one, with
respect to uniqueness that the Court of Appeals has
held that it is not limited to the topography of the
land, that in fact it can relate to a situation; and

the Applicant cited the de Escarate case in which the

dispute in that case was also due in part to actions
of zoning officials.

So I think in this case the chronology is
guite strong, that we have an innocent third party
here who didn't have notice that there were any
violations with respect to their house until three and
a half years later, through no fault of their own. I
think that is a unique situation with respect to their
property.

With respect to practical difficulties,
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the Applicant also cited the Monaco case, another
Court of Appeals case which said that we can consider
good faith and detrimental zreliance on DCRA with
respect to assessing hardship. Here, there is a
strong record that the McAdams relied on the absence
of any indication of wviolations or problems with
respect to the property. I won't repeat the practical
difficulties that the Chair has already identified.

Finally, I --

CHAIRPERSON GRIFFIS: Let me interrupt
you, because one of the reliance also is that this
building was permitted and constructed. Okay.

MEMBER MILLER: With respect to the third
test, no harm to the public or not detrimental to the

zoning plan, the structure is within 40 feet of the

height limitation. So there isn't any detriment
that's been made to the zoning plan. It fits in with
the other houses. All testimony that we had was

supportive of the home not impairing the neighborhood
of the zoning plan at all, including the ANC.
So I would support granting the variance.
CHAIRPERSON GRIFFIS: Very well. Others?
VICE CHAIRPERSON ETHERLY: Mr. Chair, I
will also associate myself with your remarks and those

of my colleague, Ms. Miller. I will note, however,
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that Mr. Zaidain's comments, I think, are very
important, in that this is rather a close question.
But when reviewing the timeline that was submitted at
Exhibit 41, I think clearly we have a set of
circumstances and facts here that quite completely
fill out the strangeness, the oddity, of what befell
the Applicants in this particular instance.

With that, Mr. Chair, I am comfortable
moving forward. Thank you.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. Ms. Miller, I'm not sure you cited it, but
Mr. Etherly did cite Exhibit 41, which is a submission
from Mr. Gell, the representative attorney on this,
and it is a memo to the Board, and it is part of what
we asked for in our additional submissions.

The reason I bring that up is they also
cite the Capitol Hill Restoration case, which talked
about the extraneous events that can create
uniqueness.

With that then, I would ask for any other
comments or deliberations on this. If there are none
or more, we can bring that up in the motion, and I
would move approval of Application 17039 for Mr. and
Mrs. John McAdams. That is pursuant to the variance

for the building height and story limitation under
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Section 400 and the variance from the gross floor --
Actually, it is not for the gross floor area, because
this submission, if I am correct, was corrected, that
it was compliant with that. That is for the existing
single family detached dwelling at premises 2708 44th
Street, N.W. I would ask for a second.

MEMBER MILLER: Second.

CHAIRPERSON GRIFFIS: Thank you very much.

We will get clarification on the gross floor area, if

I am, in fact, in error. But that being said, we have
the motion before wus. Is there further discussion,
deliberation on the motion to approve the variance?

If there are no other comments, then I
would ask for all those in favor to signify by saying
Aye. And opposed? Mr. Moy?

MR. MOY: The staff would record the vote
to approve the application as 3-1-0 on the motion of
Mr. Griffis, the Chair, seconded by Ms. Miller. We do
have a proxy for Mr. Hannaham who sat on the case, and
his proxy vote is to approve the application. So that
would give the total result as 3-1-1.

CHAIRPERSON GRIFFIS: I'm sorry, what was
the vote?

MR. MOY: This is the vote to approve the

application. The final vote is recorded as 3 to 1 to
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CHAIRPERSON GRIFFIS: Four? We have a
proxy, I thought you just said, from Mr. Hannaham to
approve, which would be in support of the motion.

MR. MOY: That's correct. So that would
be 4-1-0.

CHAIRPERSON GRIFFIS: Good, thank you very
much. Is there anything else on this case, Mr. Moy?

MR. MOY: No, there is not.

CHAIRPERSON GRIFFIS: It is my
understanding that Mr. Gell is here. Because I
brought up a need for clarification, do you want to
come up very quickly, although out of the ordinary in
a Public Meeting? Do you want to turn on your
microphone and just give me your name, please.

MR. GELL: Yes, Mr. Chairman. I am Steven
Gell, the attorney for the McAdams. We have requested
the refund of the $800 for the second variance when it
was determined that that was really not necessary, to
begin with.

CHATRPERSON GRIFFIS: Oh, indeed. And we
addressed that briefly in the Public Hearing, did we
not?

MR. GELL: I beg your pardon?

CHAIRPERSON GRIFFIS: Do you recall if we
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addressed that in the Public Hearing?

MR. GELL: I did not recall. I thought
you were going to leave that for the meeting.

CHAIRPERSON GRIFFIS: Okay. Well, here we
are in the meeting. That 1is something that can be
taken up with the Director of the Office of Zoning,
and that is how it's been decided previously. In
fact, our regulations give her the jurisdiction to do
that. So 1in that case, we won't be making any
deliberations or decisions on that at this time.

With that then, Mr. Moy, why don't we move
on to the next case.

MR. MOY: The next case 1is application
17035 of Howard University Hospital pursuant to 11
DCMR 3103.2 for a variance from the 1lot area
requirements under subsection 401.3, to allow the
conversion of a wvacant building, formerly a clinic, to
an 1ll-unit apartment house in the R-4 District at
premises 915 Rhode Island Avenue, N.W., Sguare 361,
Lot 839.

On July 29, 2003, the Board requested that
the Applicant submit additional information for its
decision. On August 22, 2003, the Applicant submitted
a letter explaining that Howard University would

contact the Board. That document is Exhibit Number 44
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in your case folders. That completes my briefing, Mr.
Chairman.

Oh, one other thing, Mr. Chairman. The
Board should note also as a preliminary matter that at
the Public Hearing on July 29 Mr. Padro had requested
party status. That was held in abeyance.

CHAIRPERSON GRIFFIS: Yes, Mr. Etherly.

VICE CHAIRPERSON ETHERLY: Okay. Thank
you, Mr. Chair. I believe, by virtue of the staff
update as to the status of some outstanding documents,
that we still have some very important issues that
have yet to be resolved with regard to this case. In
particular, my colleagues will recall that there was
an issue with regard to ownership and/or the ultimate
disposition of a corner of the site at issue here, and
that corner does impact or could conceivably impact in
a significant way parking and plans for disposition of
vehicles that are attending to business at the
particular site.

So in terms of one outstanding issue that
I think creates a problem with wus moving forward
today, Mr. Chairman, I believe the absence of that
information continues to be of concern.

Secondly, if I am not mistaken, Mr. Chair,

there was -- I'm drawing a blank on what the second
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issue was. So I'll just pause right there, Mr.
Chairman. That would continue to be an issue for me
at this point in terms of moving forward.

CHAIRPERSON GRIFFIS: Excellent. I
appreciate that. Exhibit Number 44 was the letter
from Edward Johnson Associates indicating that we
should anticipate prior to this meeting and in plenty
of time to review the documents that information that
we submitted -- or were to be submitted.

There seems to be a bit of an error of
syntax 1in the 1letter saying a representative will
contact the BZA to discuss the case. Of course, that
did not happen and will not happen, but rather a
Howard TUniversity representative can contact the
Office of Zoning staff and deliver the documents that
this Board has requested.

The second issue that you were looking at
-- Actually, to the first issue, the importance of
this triangle which is under ownership of GHCD, if I
recall correctly, and what we had asked for is
providing some sort of agreement of leasing or rather
ownership that would then -- and the critical point,
as you mentioned, it goes to one of the required
parking spots. Parks, limitedly, but is included on

that.
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It also goes to the lot size, which goes
to the calculations for the wunits and for the
application. So conceivably, without that small
triangle, this entire application and project changes.

So it 1is really critical for us to have that firmly
in hand.

The second issue was of the ANC member,
Mr. Padro's request for party status, of which we held
in abeyance. I think we can move on that today and
probably that is it. I agree with you, Mr. Etherly,
in holding the other for decision making.

In terms of the request for party status,
we had asked Mr. Padro to submit a letter of
authorization that he was representing the ANC or his
SMD and how he had received that and what course of
action he had done to gain the understanding of what
his constituents were looking for.

In absence of that, I would move that we
deny the request for party status of Mr. Padro, and I
would ask for a second.

MEMBER ETHERLY Seconded, Mr. Chair.

CHATIRPERSON GRIFFIS: Thank you very much.

In further deliberation of the motion to deny the
request for party status, I would just note that we

did have testimony from Mr. Padro. He was here during
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the Public Hearing and had the availability of hearing
the testimony, and I do believe that his points and
his position are well understood by this Board, and we
can take them wup for deliberation, although his
participation as a party 1in the case was not
sufficient -- or the application was not sufficient to
grant the party status. Any other comments on that?
VICE CHAIRPERSON ETHERLY: I will Jjust
note, Mr. Chairman, that at least in my short tenure
on the Board, it is a somewhat unusual step that that
had been undertaken by Mr. Padro. And while it is not
something that I think is impossible to foresee under
circumstances, I think that the request on the party
of the Board for some further documentation or
substantiation of Mr. Padro's position on behalf of
his SMD members, I think, was a very important request
to help kind of at least fill out the record in terms
of his position relative to that of the full ANC. But
once again, as you said, we were able to take, and
will take, his testimony into consideration, because
he was able to participate and provide oral testimony
on this application. Thank you, Mr. Chairman.
CHAIRPERSON GRIFFIS: Good, thank you very
much. Then if there are no further comments, I would

ask for all those in favor of the motion to signify by
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saying Aye. And opposed? We can record that wvote,
Mr. Moy, in denying the request for party status.

MR. MOY: Staff would record the vote for
denying party status to Mr. Padro as 3-0-2, motion of
Mr. Griffis, the Chair, seconded by Mr. Etherly, the
Vice Chair, Ms. Miller; Mr. Parsons, the Zoning
Commission member not present, not voting; Mr.
Zaidain, Board Member, not present, not voting.

CHAIRPERSON GRIFFIS: Good, thank you very
much. Unfortunately, it doesn't help us in terms of
our schedule nor why we are here today not to decide
these casesg, and it is unfortunate so many have come
up in this frame.

With that, we have our last case -- or we
have -- Well, Application 16998, which is the appeal
of ANC-5-B.

We had a letter requesting that was dated
September 9th to postpone this Board's arguments and
decisions concerning the appeal until early afternoon
session. Unfortunately, we are not going to be able
to do that. However, we are going to have to delay,
and we are going to take a short recess.

We are waiting for our Zoning Commissioner
again to come. This is not a normal occurrence to us,

but I think the first couple of weeks of September
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seem to be very difficult for a lot of people to
accommodate.

So with that, I anticipate that we will
reconvene at 11:30 in which case we will pick up that
case and start its deliberation. Thank you.

MR. MOY: Mr. Chairman, for the record,
for the staff, on the last case, 17035, it is staff's
understanding that this will be set for the next Board
meeting on October 7th?

CHAIRPERSON GRIFFIS: Oh, indeed. I
appreciate your saying that. This will be set for
October 7th Public Meeting, and we will take it up.
Obviously, we will take it up and not postpone any
decision making on it on the record that has been
filled at that point. Good, thank you.

(Whereupon, the foregoing matter went off
the record at 11:00 a.m. and reconvened at 11:56 a.m.)

CHAIRPERSON GRIFFIS: Let us resume. I
appreciate everyone's patience today. We have had
quite a Jjuggling of schedule and issues and people
coming and going, but let's pick up our morning
session Public Meeting for September 9, 2003.

Mr. Moy, 1let me turn to you to announce
our first -- or our second to last case for

deliberation today or action or note by the Board.
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MR. MOY: Yes, Mr. Chairman. The next
case application is 16998 of the appeal of Advisory
Neighborhood --

CHAIRPERSON GRIFFIS: Let me interrupt
you, Mr. Moy. I believe we have business on case
number 16938 that I can dispense of very quickly, and
then move on.

MR. MOY: Yes, sir.

CHATIRPERSON GRIFFIS: That being said, do
you want me to take it?

MR. MOY: Or I could. Your pleasure.

CHAIRPERSON GRIFFIS: Let me just run
through it very quickly. We have one case, 16938,
which is The Most Worshipful Prince Hall Grand Lodge.

The case was heard. It was deliberated and decided
in the Board. The final order of this did not go out.

There 1s a request essentially for
clarification from the ANC-1B, and the clarification
evolves around the Applicant's withdrawal of the
application. I can state that the consensus of this
Board is that, Dbased on the regulations that are
written and of which we reviewed, that the proper
action was taken by this Board in sending a letter --

I believe it was dated August 11, 2003 -- to the

Applicant that acknowledged the zreceipt of their
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withdrawal.

The regulations are fairly clear at this
point. That is, of course, not to say that this Board
may feel differently about how they should be written,
but that is a job for the Zoning Commission. But the
way the regulations are written, there are gseveral
aspects to this.

One, the heading of which the withdrawal
comes under does not define, preclude or give power to
a section or its interpretation, but rather is a part
and ©parcel, in my words and understanding, an
organizational tool for the regulations.

As disorganized as they are, headings are
often a great help. Of course, that's a bit of my
humor and not the legal interpretation of that.

The issue comes that withdrawals coming
under the heading of what might be interpreted as
prehearing, because the heading is prehearing
procedures, does not preclude again that a withdrawal
could not take place at anytime during the case, and
essentially it would then be stopped at the issuance
of the order.

I would underscore that this may well be
worth looking at in terms of what the Commission and

what the regulation and procedures are doing on this,
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but in this instance we have no other possibility for
action on this Board. Therefore, it would be noted
that Application Number 16938 has been withdrawn.

Mr. Moy, is there anything else for us to
do today?

MR. MOY: That takes care of that issue
from Other Business, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you.

MR. MOY: Again, before us is Application
Number 16998 of the Appeal of Advisory Neighborhood
Commission-5B pursuant to 11 DCMR 3100 and 3101 from
the administrative decision of David Clark, Director,
Department of Consumer and Regulatory Affairs, for the
issuance of building permit Number B (as in Bravo) -
425438, for the renovation of a warehouse for use by a
community corrections center.

Appellant alleges that DCRA erred by
issuing the building permit as the proposed use will
allegedly be operated as a community based residential
facility, a halfway house, and therefore, in violation
of the prohibition of new residential use in a C-M
District pursuant to Section 801.

the subject property is located in the C-
M-2 District at premises 2210 Adams Place, N.E. That

is in Square 4259, Parcel 154/81.
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On July 22, 2003, the Board completed
hearing the appeal and scheduled its decision on
September 9, 2003. For i1its decision, the Board
requested findings of fact and conclusions of law.
These documents were submitted to the Board by DCRA,
ANC-5B, and Bannum, and these are in your case folders
as Exhibit 83, 84 and 85, respectively.

That completes my briefing, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you very much,
Mr. Moy. We are in receipt of the exhibits that you
have last stated, and I would like to enter into this.

I do believe that this will take sometime
in deliberation from this Board as it on several notes
has taken this case very, very seriously. Of course,
we take all our cases seriously, but this one is of a
level of complication and also concern, one for the
leasee of the property, of course, in engaging in
business, but also for the neighborhood. Clearly, the
neighborhood has brought the appeal to this.

One digression of a note: I would say
that there was some testimony and submissions by some
of the neighbors and community members indicating that
they felt that it was a mistake that there was not a
possibility of public process or hearing on this

facility.
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I would note only, and in my personal
opinion, that it is too bad that the public process
and hearing has taken place under an appeal for this
Board. I say that because the appeal process is very
legally based. It is very restricted, as I know most
of you that are here today sat through the hours and
hours of hearings that we conducted.

You will note -- and it may have been
confusing at times, but you will note that there were
specific evidences and testimony that were appropriate
to hear, and there was numerous amount of testimony
and evidence that was inappropriate.

This Board in the appeal and the issues
that are Dbrought under appeal obviously are very
defined in what we can receive and, therefore,
deliberate on.

With that, though, there is an awful lot
of information that we have to address, and I am going
to ask the Board that we be comprehensive in
addressing the issues, whether the Board member
supports or doesn't support the issue. I believe that
we can run through this.

I will start with a very brief outline,
and I will not be inclusive in all the issues that I

believe need to be touched upon, but will look to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

other Board members to fill in that piece.

First of all, there is a basic issue that
was brought up, and I will make note of the burden of
an appeal and who has that burden. I think it was
fairly understood during the process that the ANC and
the appellant was burdened to appeal the case in the
appeal and that, of course, proving is that there was
an error made by the issuance of the permit for the
facility.

We have a very complex issue here, and it
can be, I think, simplistically put as there is the
straight zoning regulation that we read in 801.1 -- or
801.7.K, and there is an availability for this Board
to read directly the regulation and not go further
from that.

Then there is the legislative history that
comes into play, that gives us the background of what

the Zoning Commission was deliberating on and the
information in order to create that regulation.

What is of importance there, of course, is
how -- the issues of this case and how they fit into
the zoning definitions. I think one of our biggest
hurdles is the fact that there is numerous unknowns.
It is not clear. Nothing is exactly clear and,

certainly, in appeals, but there is, I believe, a sea

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

of unknowns in the writing of the regulation.

If anything else at the end of this, I do
hope and anticipate that the regulations will be
brought forward in front of the Commission, and would
be clearly defined and articulated so that we don't
run into difficulties of this nature in the future.
There is also the critical issue of how one defines
the temporary nature of a facility.

Let me dispense with a few other smaller
items, and then I think we can turn it over and get
into the meat and the heart of this issue.

There was an issue raised, and it was re-
raised in the closing findings of fact and conclusions
of law of whether the ANC was an aggrieved party and,
therefore, is legitimately able to bring the appeal.

This was discussed, deliberated, by the
Board, and it was determined that the ANC was, as it
represented the unique portion of a population that
surrounded the facility and, therefore, would be
directly affected and impacted.

There was evidence in the record of what
those issues of concern were, and I find it not
needing to have additional action or deliberation on
that, unless others are so moved.

There is also the issue of timeliness, of
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which we followed through and deliberated on, and felt
that this appeal was timely to be brought. The
fundamental issue of that was that the argument was
brought forward that there was a Zoning
Administrator's interpretive 1letter of which has
incredible wvalue and has a reliance upon, but it is
not something that this Board has found in this case
or in others that it is appealable, meaning it has its
own value, but there are not the issues that could be
remedied before this Board or even appealed before the
Board.

Clearly, ours go directly to the zoning
issues and the impacts of what will be developed. An
interpretative letter of the Zoning Administrator does
not then create a project that then could be measured,
could be defined, and is in fact being reviewed for
construction.

Let me leave it at that and open up
discussion to the Board members on topics or the way
they would like to continue with this. Mr. Etherly.

VICE CHAIRPERSON ETHERLY: Thank you very
much, Mr. Chair. Mr. Chair, I agree wholeheartedly
with your summary of the case as it has proceeded to
date, a very complex case without any easy or clear

answers. But let me give my colleagues some sense for
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my thinking on where this particular case falls.

I appreciate the submissions from both the
appellee and the appellant as it relates to their
proposed conclusions of law and findings of fact or
findings of fact and conclusions of law. I believe
they were helpful in terms of trying to crystallize
and clarify some of the issues at play here. But I
think this is a very simple case with a very simple
resolution here.

You start with the applicable section that
we've heard so much about, which is 801.7.K, and that
involves uses as a matter of right in C-M Districts.
I believe very clearly that this structure, this use,
does not satisfy the 801.7.K test, once again which is
temporary detention or <correctional institutional
leased property for a period not to exceed three
years.

I don't have a concern with the three-year
lease period here. I think the bigger issue is that
component of the definition that relates to temporary
detention or correctional institution.

Now when you go to, shall we say, try to
search out definition or clarity as it relates to
temporary detention or correctional institution, you

start getting onto some very difficult ground, because
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it is not clear, and because of that lack of clarity,
I think you have to take a look at the legislative
history.

Fortunately, as part of one of the
submissions -- and I apologize for mnot having an
exhibit number handy, but in the appellee's memorandum
on the merits in opposition to the appeal, if you take
a look at some of the history as it relates to case
Number 71-33 -- for the benefit of my colleagues, that
is the Zoning Advisory Council, what was then referred
to as the Zoning Advisory Council's final report on
801.7.K in the course of its rulemaking.

It has pretty much been my contention
since perhaps midway through this proceeding that
801.7.K was intended to deal with the issue of
overflow for permanent prison facilities. I have not
seen anything in terms of the final submissions or in
terms of oral arguments that were presented to lead me
to an alternative conclusion.

If indeed it is the case that 801.7.K was
intended to deal with the issue of overflow for
permanent prison facilities, this particular use, as
it has been described and set forward by the appellee,
by Bannum, does not meet that definition, according to

my interpretation of the legislative history.
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Essentially, it is my contention that the
Zoning Advisory Council in developing 801.7.K was
looking to create essentially a pressure release valve
for overflow populations from permanent prison
facilities. Because of the need for that pressure
release valve, it was deemed most appropriate that the
C-M zone or the C-M District would be the most
appropriate place to place these types of facilities,
and that placement would, of course, by virtue of the
definition of 801.7.K be temporary in nature.

What I believe we have in this particular
instance, however, is not a full fledged or permanent
-- I won't say permanent, but what we do not have is a
full fledged prison facility or some similar type of
animal, but what we have 1is more appropriately, I
believe, deemed to be a CBRF.

The only issue here, however, is where I
ultimately arrive, and that is we don't necessarily
have appropriate language in the zoning regs to deal
with the type of CBRF that is before us; i.e., 1f you
follow the zoning regs and you begin at 801, proceed
through Section 751, 741, essentially all the way back
to Section 721, and you look at what is available for
establishment 1n a relevant, what would be at that

particular Jjuncture a community based residential
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facility in the C-2 District, once again the type of
operation that has been described by the appellee in
this instance, by Bannum, does not fall within those
definitions of a CBRF, primarily because of the number
of persons that are involved in that residential
facility.

Once again, it is my contention that this
is a very, very simple analysis that I think is fairly
close to the wvest. That is that this is not the type
of facility that was envisioned under 801.7.K, in that
it is not intended to release pressure, shall we say,
or serve as a safety wvalve for overflow populations
from more permanent facilities and, as such, it is
more properly deemed to be a CBRF, and that is where
this analysis needs to next head. But it is my
contention that, if you proceed through that analysis,
that essentially what you find is that there is not a
provision for this type of facility in the zoning
regulations as it is currently operating.

Therefore, it is not appropriate for the
C-M District, and would have to at minimum cease its
operation and be placed elsewhere that is more
consistent with this community based residential
facility.

CHATIRPERSON GRIFFIS: Thank vyou, Mr.
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Etherly. Others? Ms. Miller?

MEMBER MILLER: Yes, I agree with the
approach by Mr. Etherly, that this 1s a case of
statutory construction, and you start with 801.7.K. I
think it appears simple on its face, but obviously, it
is not that simple, because I think wvarious Board
members are coming up with different conclusions.

I go the opposite way. I look at first
the plain meaning of the words in the statute, which I
think we are guided to do by the courts. It is a
temporary -- It is temporary. We know that it is only
going to be there for three years.

Now the question that Mr. Etherly was
addressing is, well, what does temporary mean? You do
go back to the legislative history for guidance to see
whether that is helpful. When I 1looked at it, I
originally was of the conclusion that Mr. Etherly
reached, that this was for the purpose of overflow
right at the moment while they are building more
permanent facilities.

In considering it further, I looked at the
legislative history, and it is Attached A to Bannum's
memorandum on the merits where the legislative history
is attached. For one thing, the word temporary isn't

even in there originally. It says text change: Amend
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Subsection 6101.34 to add paragraph K in the list of
permitted wuses as follows. K. Detention or
correctional institution on leased property.

They don't even put temporary there then.

When they talk about the purpose, that's when they
talk about temporary locations for persons being
confined by the court until permanent facilities can
be acquired and developed for such purposes. However,
they didn't put that language into the final
regulation.

So we are left with temporary, and I think
that, when you look at a regulation 30 years later and
the Zoning Administrator looks at that, I don't think
that they have to be bound by the reason that
originally initiated the regulation.

There are court opinions that address
that, that say you look to the legislative history for
guidance, but you are not bound by the words in the
legislative history. You want to look for the purpose
of -- the overall purpose of the statutory scheme.

I think that we heard in the testimony,
particularly by Mr. Willis, that this facility is
taking in prisoners that were sent away out of the
District, out of -- not state, but out of the District

facilities when there was an overcrowding problem, and
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these are returnees.

Also, the 1legislative history shows us
that this provision was written at the same time as
the CBRF provision, and the CBRF provision makes no
reference to this. I think this 801.7.K is an entity
all in of itself for this specific purpose.

We also have been dealing with this. Is
this a correctional facility? Is 1t a detention
facility? We heard testimony that this is the least
restrictive type of security for a penal system and
that, if a resident leaves without authorization, they
are put on escape status.

So I interpret this as a detention
facility. I think I'll leave it to my colleagues
right now.

CHAIRPERSON GRIFFIS: Let me just ask you
two questions on that. First of all, when reviewing
the legislative history, you noted that lease was
involved, on leased property, but not the time period.

What does that tell you as you interpret it?

It seems to me that that speaks to some
type of temporary nature. Do you agree?

MEMBER MILLER: Yes, I agree that they
decided to put in the word temporary, but they decided

not to restrict it in any way. I mean not to restrict
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it, at least for the purpose that initiated this reg.

CHAIRPERSON GRIFFIS: But, clearly, they
ended up in writing it to give it a specific year.

Secondly, in terms of the escape status,
is it your understanding then that, even a smaller
size, be it 15 or 25, CBRF in a residential zone, if
one was not to show up when one was required, that you
would not have an escape status or be able to be
picked up by the marshals or whatever sort of remedy
there would be for that?

MEMBER MILLER: I'm not sure I understand
your question. Is your dguestion just because it is
smaller, can it still be --

CHAIRPERSON GRIFFIS: No. My question is

you seem to be differentiating between this facility

and the CBRF by the fact of, if there was an escape
from the CCC, that -- and the terminology has escaped
me. It may help to find it. It was -- What 1 sit?
It's a breach of something.

MEMBER MILLER: There is a breach of D.C.
Code provision.

CHAIRPERSON GRIFFIS: But there is a term.

Anyway, my point 1is vyou are trying to make the
differentiation between a CBRF and a CCC in terms of

how an escape violation would be dealt with.
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MEMBER MILLER: There are a few
distinctions. I mean, one is the escape. One 1is the
sizes. One 1is the leased property versus owned

property, and the other is the temporary nature.

CHAIRPERSON GRIFFIS: Okay. But I guess -
- and Mr. Etherly has given me -- The prison breach is
what was talked about with the CCC, if someone was to
not return. It's your understanding -- or was it your
point that in a CBRF, as defined in the regulations,
that if someone was not to return, that they would not
also be under a prison breach?

MEMBER MILLER: I'm not sure about that.
I know there is one provision that talks about being
under a court order.

CHAIRPERSON GRIFFIS: Okay. Others? Yes,
Mr. Parsons?

COMMISSIONER PARSONS: Mr. Chairman, I
would 1like to associate myself with Mr. Etherly's
analysis of this. It's clear, I think, to all of us
that the function of this facility is an adult
rehabilitation home under our regulations, and the
reliance on a 30-year-old -- 32-year-old regulation
that's never been used in this city -- that is, its
intent as I understand the legislative intent, was to

deal with what's already been stated Dbefore, 1is a
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situation that the prisons couldn't handle -- The
jails and prisons could not handle the needs, and a
temporary situation existed that never panned out.

So to reach back for that, even though our
mission and that of DCRA is to 1look into the
regulations to see if they can find something that
fits a use of this type, to go back to that regulation
and say that's it, that's what the Zoning Commission
intended, this is exactly what this is, is false.

In that we have determined that this is --
or I believe we should determine this is a CBRF, our
regulations also provide, if it's a CBRF, it can't be
anything else.

So what we've got here is a corrections

community that is redefining its levels of
incarceration or corrections facilities, and our
regulations aren't there. Essentially, it's a new use

in this city or in this country, or at least new to
this city.

So for us to try to stretch our
regulations to accommodate this new use, I think, is
where we are all in trouble. That is, i1f we have a
new use * the Zoning Commission, excuse me, and seek
new regulations for such a purpose or use. We do it

constantly on the Zoning Commission. I think that's
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the proper forum for dealing with this.

So I can come to no other conclusion than
this use is inappropriate at this location, does not
fit within the regulations, and completely concur with
Mr. Etherly in this regard.

CHAIRPERSON GRIFFIS: Mr. Parsons, is
there additional information that you can share, or in
your deliberation, that points to the fact that this
doesn't somehow fit into the undefined category of
temporary detention or correctional institution? What
makes it difficult for you to put it there?

CHAIRPERSON GRIFFIS: Oh, simply that the
function of this place is to allow prisoners to filter
back into society, which is exactly the purpose of
adult rehabilitation homes.

CHATIRPERSON GRIFFIS: I see.

COMMISSIONER PARSONS: Our dilemma is that
the Zoning Commission placed these in vresidential
areas as a more amenable place to perform that
transition, limited them to 25. Certainly, the
authority of this Board or others is not to say, well,
probably the Zoning Commission also meant 300 people
or 400 people, and therefore, it should be in a
commercial district. It just doesn't wash.

CHATIRPERSON GRIFFIS: I see.
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COMMISSIONER PARSONS: It does not fit.
It's like the crisis we have had with the computer
industry that has come into town with a completely new
use for these dead spaces that handle computer loads,
and the Zoning Commission rushed in to deal with that,
and we now have a regulatory process.

I could go on and on and on with examples
of that. That's exactly what this is.

VICE CHAIRPERSON ETHERLY: Mr. Chair, if I
could, just in further response to your question, once

again returning to the legislative history, when you

look at the final report -- and I'll Jjust read
verbatim. It's a fairly short quote, but the report
reads: "The effect of this amendment would be to

permit detention or <correctional institutions on
leased private property in the industrial zones of the
city. This would permit the Department of Corrections
to lease private industrial property for the purpose
of establishing correction facilities to accommodate
overflow population from the established institutions
or as a temporary facility while they proceed with the
process of budget, acquisition and development of
permanent facilities.

To me, there are a couple of key phrases,

but that word '"established institutions," to me,
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fairly -- I won't use the word clear, because once
again I think there is room for discussion here, but I
think the wuse of that language, to me, strongly
suggests that what we are referencing here are
established permanent, full fledged facilities that
were bursting at the seams at the time that this
amendment was introduced, once again which was in
1971.

Keep in mind that our CBRF rules were not
introduced until 1981. So as Mr. Parsons suggested,
we are looking at the progression of this city's
efforts to deal with increasingly challenging
populations from the standpoint of what types of needs
are to be addressed by our service infrastructure
here.

So you are looking at overflow in 1971.
You are then looking further in 1981 to an entirely
new class of facilities, community based residential
facilities, which I think were brought about in part
in response to the need to further, shall we say,
facilitate the reintegration of individuals back into
our communities and to our neighborhoods. But as it
relates to case Number 7133, which involved 801.7.K, I
think we are dealing with an entirely different issue,

and that was simply overflow from established

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

correctional facilities, and to accommodate that
overflow the industrial C-M zone was felt to be the
least, shall we say, impactful place to put this type
of facility.

I will note that, in the course of the
recommendation, the Zoning Advisory Council stated
that, quote, "By providing the installations in
industrial areas, the impact on residential sections
of the city will be minimized."

CHAIRPERSON GRIFFIS: Very well. So if I
understand both of vyour points in combination, Mr.
Parsons is stating that, based on the definition and
the information we have in the record on how the CCC
will be conducted and operate, it fits more clearly,
although not exactly, within the CBRF definition.

Mr. Etherly, you are adding onto that the
fact that the reasoning behind defining or adding in
801.7.K was for the temporary prison confinement
facility in an institutional zone.

I might add that -- I know it is in the
record -- that the C-M =zone, of course, precludes
residential use, which further supports, I think, your
position of these wouldn't be a more residential, as
Mr. Parsons is saying, and reintroduction into the

community of this population, but rather would be
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confined and held within that area.

Obviously, the industrial areas and zoning
would not be -- contain the infrastructure for
pedestrian traffic and vehicles, and perhaps might
even have some hazardous environmental concerns. So
it would need to preclude long term residential use.

So 1f I wunderstand, though, because the
base of what the Board is looking at is what was then
the error on DCRA's point; because what I am hearing
somewhat more and more clearly is that in the
application, the permit that came in, DCRA should have
said we're not sure what this is, and it doesn't seem
to fit in.

We wouldn't necessarily -- or are we
saying that they should have looked at the legislative
history. But outside of that, what I am hearing
several members state is that they should have said
this doesn't -- this 1s a new wuse; it cannot be
classified; therefore, we cannot award a permit. It
needs to go in for some sort of text amendment or new
text with the Zoning Commission.

Is that correct, Mr. Parsons?

COMMISSIONER PARSONS: Exactly.

CHAIRPERSON GRIFFIS: Okay. Mr. Zaidain?

MEMBER ZAIDAIN: Yes. I'd like to hop in
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here, because actually two issues have been brought up
that I had notes that I wanted to mention. So I was
happy to hear them being brought up. And I want to
say, vyou know, I associate myself with Mr. Parsons'
and Mr. Etherly's comments to this point.

I think it's good that we've brought up
the issue of land use planning in this, because if you
look at the intent, the intent was clearly to keep
these type of facilities in industrial areas, not in
residential. So it is almost kind of an extension of
logical land use planning.

The way that this was described by the
appellee, it's clearly not the type of facility that
was contemplated in the zoning regulations in 801.7.K.

It's not a lock-down facility. You know, we heard
testimony regarding to the phasing of prisoners back
into the society, how the regulations on keeping them
-- on their comings and goings in the facility are
clearly something that are not typical in correctional
facilities.

So I was glad to hear that from that half
of the Board, I guess I should say, down there. But
one of the things that keeps getting brought up is
what DCRA should have done, you know, how to respond

to this. I do sympathize with them when something
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comes in that a use is not clearly defined in a zoning
regulation -- or in a zoning regulation, what do you
do? Do you hold them in abeyance until the Zoning
Commission can deal with them? What do you do?

I wanted to focus on what they should have
done if this was going to come in under 801.7.K. 1It's
very clear from the regulations that this is to be a
leased, temporary facility, not to exceed three years,
and I appreciate the fact that the applicant when they
turned in for their permit stated that it was going to
be temporary, and it was a correctional facility. But
I saw no evidence submitted by DCRA that substantiated
what they did to certify that.

I don't think anybody would make the
argument that a permitting agency should take
everything that is submitted to them on face value and
hope that everybody is acting in good faith. That's
their job, is to make sure that it is abiding by the
regulations.

To extend that claim even more, there is
the whole issue of external effects. I know that DCRA
submitted some information into the record saying that
they certified it. But if you look at Section 805
under the regulations, it seems like there should have

been a 1little bit more done to make sure that they
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were in compliance with the external effects.

Now this whole issue does not -- to me,
does not turn on that process, but I think that is a
big part of how we decide the main issue, and that is
was the permit issued correctly?

So aside from that, you have to look at
the use. Was this the use that was contemplated under
801.7.K? I will not reiterate everything that Mr.
Parsons and Mr. Etherly said, but I do not think that
it is appropriate under that section, and I would
support the appeal at this time.

CHAIRPERSON GRIFFIS: Thank vyou, Mr.
Zaidain. The one item I'd like to pick up on, because
you went quickly over that, and that is how one would
establish the temporary nature, if DCRA had a permit
application and documents? You indicated that the --

MEMBER ZAIDAIN: Something should have --
There should have been some certification.

CHAIRPERSON GRIFFIS: Some other
documentation, of which I see that as a critical
problem with the regulation itself. It can state that
it must be temporary, but there is no provision in the
regulation of how that is to be substantiated.

MEMBER ZAIDAIN: Right.

CHATIRPERSON GRIFFIS: A base permit
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application and documentation would not include or
necessarily need or require to include a lease, as a
permit obviously goes to the constructability and the
proper building code and requirements, that it would
be forthcoming.

The timing goes much more toward the
certificate of occupancy. I think that vyou have
evidenced in your speaking an important issue of the
failing of 801.7.K. It just throws out there this
temporary nature, but leaves us and, frankly, leaves
DCRA without a firm understanding ff how that would be
substantiated or documents it or at what point.

MEMBER ZATIDAIN: Right. In all fairness,
I want to interject something. You know, this
guestion was brought up to DCRA's counsel in the
hearing, and it was their claim that, well, we would
handle that by revoking the C of O after three years,
and we are not in a position to determine whether or
not that actually would or would not happen.

CHAIRPERSON GRIFFIS: Right.

MEMBER ZATIDAIN: I appreciate that
assertion, but I think that's kind of an after the
fact way to handle the three-year issue. I think it
should have been certified from the get-go.

CHATIRPERSON GRIFFIS: Well one thing is
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clear to me in the reading of the regulation, the
temporary nature and a three-year lease, that this
would not be a renewable certificate of occupancy,
that if something was to come under and be approved
under 801.7.K as a temporary detention and
correctional institution, that it would be in
existence on that site for three years and no more.
At the end of three vyears, it would not Dbe in
existence on that site.

MEMBER ZAIDAIN: Well, that is clearly
what -- I cannot imagine the intent being different.

CHAIRPERSON GRIFFIS: Exactly.

MEMBER ZAIDAIN: You know, I think a 1lot
of this stems from the -- you know, the troubling
aspect of the regulations. You know, I don't want to,
you know, beat up on DCRA too much as to the fact that

I think a lot of these troubles stem from the fact
that it's an ambiguous regulation that was there to
contemplate some other use that really is not an issue
anymore, and that the Zoning Commission, as Mr.
Parsons said, needs to address these new uses that are
coming into the city.

CHAIRPERSON GRIFFIS: Well said. Others?

Yes, Mr. Parsons?

COMMISSIONER PARSONS: I think the proper
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thing that DCRA should have done is to tell them, here
are the regulations, this is an adult rehabilitation
home. They are limited to a certain size; you should
break down vyour population and comply with our
regulations or go to Zoning Commission and get a new
set of regulations.

CHAIRPERSON GRIFFIS: So you are saying
create CBRFs of the allowable size and put them in
residential zones.

COMMISSIONER PARSONS: Correct, because I

mean -- and we spent a great deal of time on this in
the 1980s as to -- I mean, we considered CBRFs up to
150-200 people in size and determined, no. One, they

don't belong in residential zones and, two, it isn't
good for the people who are in them.

That is, they are supposed to be
mainstreaming with society and not clinically
assembled and released on a daily basis en masse. So
I can recall the Commission deliberating on this for a
long period of time, on what is a size that fits the
purpose of these facilities.

I would also like to point out that the
manufacturing zone in the city will basically accept
anything, and that was the other alternative, to say,

well, vyou may have a wuse that isn't in the
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regulations, but if you want to do it, you can go to
the manufacturing zone and we'll work with you, as
another alternative that could have been sought by
DCRA at the time.

Those are the only two points, but I'll be
back later.

MEMBER ZAIDAIN: And just to follow up --

CHAIRPERSON GRIFFIS: Let me interrupt,
because Ms. Miller has been waiting to address the
Board.

MEMBER MILLER: I have a follow-up to Mr.
Parsons and a question also for my colleagues.

One is, as a follow-up, I hear Mr. Parsons
talking about in the 1980s they were looking at the
CBRF regulations again. This regulation also existed
at that time, and they didn't look at it. It seems to
me, that's another indication that this was something
separate in and of itself from the CBRF.

My question for --

COMMISSIONER PARSONS; I would agree, if
that's a question.

MEMBER MILLER: No, that isn't. That's a
follow-up point. My question is: If you look at the
language of 801.7.K separate from the 1legislative

history, do you come to a different conclusion, that
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this type of facility falls within 801.7.K -- No, if
you don't look at the legislative history?

COMMISSIONER PARSONS: No, because I don't
agree with your analysis that this is a correctional
facility. No matter how it walks and waddles and
quacks, to me, it's an adult rehabilitation home.
That's its function. It is not to confine people for
a period of time.

It is a release program, and even though
the Bureau of Prisons uses the term correctional
facility in its definition, I can't get there. That,
to me, was the purpose of 801, not a rehabilitation
home.

That's why the Commission didn't even deal
with it in the Eighties, this section, because it was
another animal. It was a correctional facility.

MEMBER ZATIDAIN: Ms. Miller, just to kind
of -- I think you've raised a good point, you know,
kind of separating the legislative history out of it.

What does it say to you? I did not do the extensive
research you did on the 1legislative history, and I
appreciate it being discussed. But if you look at it
from a land use planning standpoint, this is something
that was, obviously, put into the C-M zone and nowhere

else.
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Well, what type of facilities go in a C-M
zone? I don't think anybody would argue that a lock-
down, jail type of facility should go anywhere else.
So that was one of the issues that says to me there's
a reason why this is in the C-M zone, and to me it
implies what type of facility it should be.

The way the testimony that we heard in
regard to how this thing operates and what exactly it
is, it's not consistent with what 801.7.K says, to me
at least.

VICE CHAIRPERSON ETHERLY: If I could, Mr.
Chairman, just on that question of what should DCRA
have done, let me just kind of take a -- take kind of
an alternative approach to that and talk about at
least what I hope we all know DCRA should not do in
the future, and DCRA did state in one of their kind of
final communications that they would not do this.
That is the use of concurrence letters.

We heard a 1lot of testimony about the
submission of letters on the part of the appellee to
the Zoning Administrator stating this is what we are
doing; if vyou are in agreement or 1f you are in
concurrence, sign at the close of this letter. So we
saw, I believe, at least two or three instances of

that type of vehicle being used.
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I'm not suggesting any malfeasance or
anything along those 1lines, but what I am simply
saying 1s that wvehicle 1is perhaps at best a very
confusing vehicle that, unfortunately, I think, we had

an instance where there was some reliance on this

vehicle.

I will just note for the record that DCRA
did communicate in -- 1f I could find the actual
letter. There was a communication from DCRA back to

counsel for the appellants noting that they would not
use that practice in the future, and that was a
February 2003 communication.

CHATRPERSON GRIFFIS: So vyou're talking
about the Zoning Administrator's interpretation
letter?

VICE CHAIRPERSON ETHERLY: Yes, but these
were letters that were sent on behalf of the appellee
or on behalf of Bannum to the Zoning Administrator
stating what their interpretation of their actions was
going to be. Then there was a concurrence signature
line at the bottom of each letter.

CHAIRPERSON GRIFFIS: Let me see 1if I
follow. You are concerned with the semantics, that it
should be on DCRA letterhead?

VICE CHAIRPERSON ETHERLY: Oh, mno, no.
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What I'm simply saying is from the standpoint of
clarity here, because what we have is we have a party
in essence who was arguing that, because or by virtue
of DCRA's signature on these letters, this further
substantiates our interpretation or understanding of
the relevant regulation.

CHAIRPERSON GRIFFIS: Okay. Well, first
of all, I think we decided fairly firmly that those
aren't appealable. But, secondly, I would totally
disagree with the fact that those should not be done.

In the process of designing any sort of building or
facility or whatever it is, there are times in which
our regulations, as well crafted as one might think
they are, are not clear and, therefore, there are
possibilities and need a requirement for meetings with
the Zoning Administrator, as there are with the Fire
Chief and the other reviewers of the permit, to get
clarity.

In order to document that clarity, vyou
have to have a letter, and a signed letter. I would
hope that, more clearly, the Zoning Administrator and
DCRA would look for those letters to be absolutely
secure and clear and to move on with it. But I think
it would be detrimental to --

VICE CHAIRPERSON ETHERLY: At minimum,
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those letters should be on governmental letterhead.

CHAIRPERSON GRIFFIS: And that is fine,
and 1it's appropriate. It should Dbe the Zoning
Administrator's interpretation of what has Dbeen
presented to them and their concurrence or their
objection to it. So, yes, absolutely. But I wouldn't
want to say that we would hope that that would stop in
procedure.

After all, you can have preliminary design
reviews of the entire document before it goes to
permit in order to get feedback. I think it actually
lends itself to the efficiency of the process. So I
would hope that we wouldn't stop that. But that's a
bit of a digression.

MEMBER ZAIDAIN: Yes. I mean, I
appreciate the point being brought up, but I think we
dealt with how to treat those 1letters and the
timeliness issue in regard to this case.

CHAIRPERSON GRIFFIS: Good.

VICE CHAIRPERSON ETHERLY: I just wanted
to be very clear about it. But moving further back to
my colleague, Ms. Miller's comments, I think the key
thing here is that you cannot look at this 801.7.K in
a vacuum.

Part of, I think, that challenge 1is
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because on its face it may appear to be clear, but I
think when you look at -- I'll just leave it at that.
I understand where -- I'm responding to Ms. Miller's
question to my colleague, Mr. Parsons, in regard to,
if you simply do not look at the legislative history
and you look at 801.7.K on its face, would you reach a
different conclusion?
Well, I think, you know, if you have to --
You have to look at detention -- at minimum, detention
or correctional institution in 801.7.K to determine
exactly what that is. So I think, even on its face,
it is still going to lead you back to the legislative
history to determine, at minimum, what are those types
of facilities or institutions, and does this animal
fit into any of those definitions, if indeed there are

definitions in the zoning reg for those facilities.

CHATIRPERSON GRIFFIS: Very well. ms.
Miller:

MEMBER MILLER: I just want to address why
I found that it meant the detention -- Well, we don't
have a detention definition in our regs. So why I

felt that it met detention.
We heard evidence from Mr. willis that the
residence of the facilities are inmates confined under

a prison term, that they were inmates who are in
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service of the last 10 percent of their sentence. So,
therefore, the residence in this facility are under a
sentence of incarceration, and we already addressed
that, if they leave, they are under escape status.

Also, in BOP's wutilization and transfer
program statement, it states 18 USC Section 3621 (b) as
its statutory authority for placement of inmates in a
community correction center.

Bannum provided the following pertinent
part: The Bureau of Prisons shall designate the place
of a prisoner's imprisonment. The Bureau may
designate any available penal or correctional facility
the Bureau determines to be appropriate and suitable.

Then it says, a CCC meets the definition of a penal
or correctional facility.

Federal courts have determined that a CCC
is a place of confinement for inmates to serve a
portion of their sentence. That was the Howard v.
Ashcroft case. It is not our jurisdiction, but it is
a Federal court.

D.C. Court of Appeals in Armstead v. U.S.

found that a privately owned half-way house under
contract with the Department of Corrections was a
penal institution and subject to D.C. Code provisions

re escape from a penal institution.
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So that's where I came to the conclusion
that this is a detention facility. I did research on
statutory construction, because I was -- 1205, the
language also, and what I was finding in Supreme Court
cases 1s they say you go first to the clear language
of the regulation or the statute.

This legislative history can be used as a
guidance, but it is in no way controlling. So I think
that the clear language here is much more persuasive.

CHATIRPERSON GRIFFIS: Very well.

VICE CHAIRPERSON ETHERLY: Mr. Chair, I am
more comfortable. I don't want to suggest any kind of
premature closure here, but I am more than comfortable
making a motion at this point.

CHAIRPERSON GRIFFIS: I think it's
appropriate to do a motion at this time.

MEMBER ETHERLY; Mr. Chairman, it would be
my motion that the appeal of Advisory Neighborhood
Commission 5B of application 16998 be granted pursuant
to 11 DCRM 3100 and 3101 from the administrative
decision of David Clark, Director, Department of
Consumer and Regulatory Affairs, for the issuance of
building permit number B425438 for the renovation of a
warehouse for use by a community correction center.

CHAIRPERSON GRIFFIS: Is there a second?
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COMMISSIONER PARSONS: I will second that.

CHAIRPERSON GRIFFIS: Thank vyou, Mr.
Parsons. Discussion on the motion? Mr. Etherly?

VICE CHAIRPERSON ETHERLY: Thank you very
much, Mr. Chairman. Once again, I think the case has
been made by the Appellant in this application that,
under Section 801.7.K, what we have here is not a
temporary detention or correctional institution, but
rather something that is more properly viewed as a
community based residential facility.

I believe we have had substantial
discussion as it relates to my interpretation of what
a temporary detentional correctional institution was
contemplated to Dbe under Section 801.7.K. I
appreciate the comment and debate on the part of my
colleague, Ms. Mitten, but I just -- I'm sorry, Ms.
Miller, but I simply come out on the opposite side of
that particular interpretation.

Further, I was not swayed by arguments
that were put forth by DCRA with respect to
interpretation of some other language that we heard or
see in the zoning regs with regard to a CBRF use being
some other use. I think, once again, the distinction
between CBRF and temporary detentional correctional

institution was one that was maintained on purpose,
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albeit rather silently.

Once again, we saw temporary detention and
correctional institution introduced into the zoning
regs in 1971, followed by the 1981 introduction of
CBRFs. There was not a mention of 801.7.K in the
discussion of the CBRF regs, and I think, once again,
that distinction was maintained on purpose.

It is simply my interpretation that DCRA
got it wrong in this instance, not to rag on DCRA,
because this is not an easy issue to look at. But I
think a little more digging should have been done to
determine precisely the nature of this beast that we
were looking at on Adams Place.

CHAIRPERSON GRIFFIS: Thank vyou. Mr.
Parsons, anything further to add?

COMMISSTIONER PARSONS: No, thank you.

CHAIRPERSON GRIFFIS: Ms. Miller?

MEMBER MILLER: I just want to make one
further comment. I don't think the legislative
history probably supports this being considered a CBRF
either. I don't know that the case was --

MEMBER ZAIDAIN: Well, that is actually a
good point. We are not deciding that this is a CBRF.

We are granting the appeal.

CHAIRPERSON GRIFFIS: Right.
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MEMBER ZAIDAIN: The motion is to grant
the appeal.

CHAIRPERSON GRIFFIS: Well, what I have
understood as being stated by Mr. Etherly and Mr.
Parsons in their presentation and deliberation is the
fact that this doesn't fit under 801.7.K, doesn't fit
under the definition, as they understand, of temporary
detention and correctional facility. It is not -- and
I can be corrected. It is not that this is some other
defined classification --

MEMBER ZAIDAIN: No, I agree.

CHAIRPERSON GRIFFIS: -- but rather, it
doesn't go -- I think Mr. Parsons was the most
articulate on that, to say this doesn't exist and has
not existed Dbefore, and it requires the Zoning
Commission to write the regulations to define it, to
regulate it, and to locate it.

I would certainly urge and hope that that
would happen very soon, depending on the outcome of
this, but irregardless of how this appeal ends up, I
think it is an important aspect to now anticipate
perhaps the continuation of this type of use or even
differing uses.

Other comments, Ms. Miller?

MEMBER MILLER: I just want to be clear
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where the Board is going. I think, if we are saying
that it doesn't fit under either one and, therefore,
DCRA made an error by fitting it under 801.7.K --

MEMBER ZAIDAIN: Hold on. We are not
saying that it does not fit in either one. We are
saying that the permit was issued based on 801.7.K,
and we are saying that that was done in error.

MEMBER MILLER: Okay.

MEMBER ZATIDAIN: I didn't mean to
interrupt you, but this is an important issue. I want
to make sure that we are all clear on what the motion
is.

CHAIRPERSON GRIFFIS: Very well.

VICE CHAIRPERSON ETHERLY : Just for
absolute purposes of clarity, that would indeed be the
interpretation of my motion.

CHAIRPERSON GRIFFIS: Thank goodness, we
have one point of clarity in this whole thing. Others
to speak to the motion? Are there other issues that
are important in deliberation on this motion that
Board members feel they need to evidence or discuss?

If not, I would then ask for all those in
favor of the motion, which would uphold the appeal of
the  Advisory  Neighborhood Commission 5B under

application 16998, to signify by saying Aye. And
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opposed? Mr. Moy, if vyou would record the vote,
please.

MR. MOY: The staff would record the vote
as 4-1-0, Mr. Etherly, the Vice Chair, on the motion;
Mr. Parsons second; Ms. Miller opposed.

CHAIRPERSON GRIFFIS: Very well. Thank
you very much. I thank the Board for its
comprehensiveness in its review and its hearings and
also in its deliberations.

Mr. Moy, I believe we just have minutes
left for our agenda this morning. Is that correct?

MR. MOY: That is correct.

CHATIRPERSON GRIFFIS: I would 1like to
recess for lunch, and we will pick that up when we
return. I thank you all wvery much, and I hope you
enjoy the day.

(Whereupon, the foregoing matter went off

the record at 12:52 p.m.)
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